Terms and Conditions for the Supply Of 

Electronic Collection and Payment Services

Made and entered into between

Imagin8 (Imagin8)
and

The Imagin8 User 

As Fully Described in Schedule 1 Hereto

1
INTERPRETATION

1.1 The headnotes of the clauses of this agreement are inserted for reference purposes only and shall in no way govern or affect the interpretation hereof.
1.2 Unless inconsistent with the context, the expressions set forth below shall bear the following meanings:
1.2.1 “the Imagin8 User” shall mean the party described in Schedule 1 hereto;
1.2.2 “Imagin8” shall mean Imagin8™, a division of Alexander Frances Systems;
1.2.3 “the parties” shall mean Imagin8 and the Imagin8 User;
1.2.4 “commencement date” shall mean the Commencement Date as specified in Schedule 1 hereto;
1.2.5 “clients” shall mean the Imagin8 User’s clients identified in the required data;
1.2.6 “required data” shall mean all of the necessary information and details required, in the file formats and layouts as set forth in Schedule 2 hereto, to enable Imagin8 to carry out acceptance tests and thereafter to carry out the debit order collections of funds and disbursement thereof as provided for in the Imagin8 service;
1.2.7 “funds” shall mean all monies due by clients to creditors to be electronically collected and disbursed by Imagin8 in terms of the Imagin8 service;
1.2.8 “creditors” shall mean all persons, whether artificial or natural, inclusive of the Imagin8 User, to whom the funds are to be paid by Imagin8 in terms of the payment instructions;
1.2.9 “the Imagin8 service” shall mean the debit/credit order service for the electronic collection of and the disbursement, transfer and/or payment of funds to creditors and the tracking, recordal and monitoring of any unpaid amounts;
1.2.10 “the Imagin8 system” shall mean the computerised processes and procedures through which Imagin8 carries out the Imagin8 service;
1.2.11 “electronic transfer” shall mean the process of collecting funds from clients (debits) and making payments to creditors (credits) entirely by computerised means;
1.2.12 “client’s bank” shall mean the financial institution nominated by the client in accordance with the debit instructions;
1.2.13 “client’s account” shall mean the banking account of the client conducted with the client’s bank which is to be debited in accordance with the debit instructions;
1.2.14 “debit instructions” shall mean the written authority and instructions by the Imagin8 User, on behalf of clients, authorising Imagin8 to debit clients’ accounts in respect of the funds forming the subject matter of the Imagin8 service;
1.2.15 “action date” shall mean the date upon which clients’ accounts are to be debited in accordance with the debit instructions and as specified in Schedule 1 hereto;
1.2.16 “acceptance tests” shall mean the tests to be conducted by Imagin8 to ensure that the required data is compatible with and can be processed by the Imagin8 system;
1.2.17 “rejection advice” shall mean a list reflecting details of all rejected and/or unpaid transactions to be submitted by Imagin8 to the Imagin8 User whenever necessary, within a reasonable period of receipt of the appropriate notification of such rejected or unpaid transactions;
1.2.18 “remittance advice” shall mean the monthly reconciliation report to be submitted by Imagin8 to the Imagin8 User at the end of each collection period detailing, inter alia:-
1.2.18.1 total collections submitted;
1.2.18.2 the number and amount of rejections;
1.2.18.3 Imagin8’s charges;
1.2.18.4 retainer details; and
1.2.18.5 the total due for payment at the end of the collection period.
1.2.19 “collection period” shall mean the period provided for in each remittance advice;
1.2.20 “payment instructions” shall mean the electronic, faxed or hand-written instructions to be given to Imagin8 by the Imagin8 User in regard to payment to creditors of the amounts as specified in the remittance advice; 
1.2.21 “payment advice” shall mean the written notification to be submitted by Imagin8 to the Imagin8 User recording full details of all payments, transfers and disbursements made in accordance with payment instructions;
1.2.22 “payment date” shall mean the date set forth in Schedule 1 upon which Imagin8 is required to pay the creditors detailed in the payment instructions;
1.2.23 “Imagin8’s charges” shall mean those charges as specified in Schedule 1 and read with clause 11 hereof.
1.3 Unless inconsistent with the context, an expression which denotes any gender includes the other genders, a natural person includes an artificial person and visa versa, a male person includes a female person and visa versa and the singular includes the plural and visa versa.  Insolvency includes provisional or final sequestration, liquidation or judicial management.
1.4 When any number of days is prescribed such number shall be reckoned exclusively of the first and inclusive of the last day, unless the last day falls on a Saturday, Sunday or a public holiday in the Republic of South Africa, in which case the last day shall be the next proceeding day which is not a Saturday, Sunday or public holiday in the Republic of South Africa.
1.5 A reference to a business day is reference to any day excluding Saturday, Sunday or a public holiday in the Republic of South Africa.
1.6 A reference to an enactment is a reference to that enactment as at the date of signature hereof and as amended or re-enacted from time to time.
2. RECORDAL

1.7 The parties specified in Schedule 1 wish to enter an agreement, for their mutual benefit, wherein the Imagin8 User wishes to make use of the Imagin8 service.
1.8 The parties hereto wish to record the terms and conditions of their agreement in writing.
3. THE Imagin8 SERVICE

3.1 Imagin8 will provide to the Imagin8 User the Imagin8 service which will incorporate the:
3.1.1 receipt and processing of the required data by Imagin8;
3.1.2 conduct and carrying out of acceptance tests;
3.1.3 receipt and processing of debit instructions;
3.1.4 holding of funds so debited and electronically collected by Imagin8;
3.1.5 processing and submission of remittance advices by Imagin8 to the Imagin8 User;
3.1.6 processing and submission by Imagin8 to the Imagin8 User of rejection advices;
3.1.7 processing and submission of payment advices by Imagin8 to the Imagin8 User;
and all matters incidental thereto.

4. DURATION

4.1 This agreement shall commence on the commencement date shall be in effect  indefinitely, provided that it may be terminated by either party giving to the other 30 (thirty) days written notice of its intention to so terminate.
5. OBLIGATIONS OF THE Imagin8 USER

5.1 In order to facilitate and allow for the effective and efficient operation of the Imagin8 service, the Imagin8 User shall be obliged, and undertakes, to:
5.1.1 furnish Imagin8 with the required data to enable Imagin8 to conduct acceptance tests and to perform and provide the Imagin8 service in accordance with clause 7;
5.1.2 provide Imagin8 with debit instructions by not later than 5 (five) working days prior to the action date by way of electronic transfer of data or such other method as Imagin8 may prescribe from time to time;
5.1.3 supply Imagin8 with payment instructions by not later than 5 (five) working days prior to the payment date;
5.1.4 inform Imagin8 timeously of any changes to any debit or payment instructions;
5.1.5 ensure that payment instructions detail the creditor’s name, bank account details, payment date and payment amount so as to enable Imagin8 to attend to the transfer and/or payment and/or disbursement directly to the creditors in accordance with the payment instructions;
5.1.6 instruct Imagin8 timeously of any unpaid transactions as reflected on any rejection advice, which it requires to be re-submitted for re-debiting.  Such instruction shall submitted in the appropriate electronic format.
5.2 The Imagin8 User shall be entitled to request re-submissions of any unpaid transactions as reflected on any rejection advice, the Imagin8 User hereby acknowledging that all such re-submissions shall be subject to the charges and conditions more fully detailed herein and specified in Schedule 1.
5.3 The Imagin8 User shall at all times be obliged to furnish required data to Imagin8 by way of electronic transfer by e-mail and all other information shall be in writing by way of email, facsimile, post or by hand.
5.4 The Imagin8 User warrants that it has express written authority from its own clients upon whose bank accounts it instructs Imagin8 to conduct debit order transactions from time to time, and that, on request by Imagin8, the Imagin8 User shall, within 24 hours of such request, produce an original copy of such written authority, signed by its client.
6. Imagin8’s OBLIGATIONS

6.1 Imagin8 shall, subject to successful completion of all acceptance tests, provide the Imagin8 User with the Imagin8 service as dealt with in clause 3 above and in particular Imagin8 shall:
6.1.1 receive and process required data according to debit instructions from the Imagin8 User;
6.1.2 provided that the receipt in terms of clause 6.1.1 is timeous, procure the debiting of funds from the client’s account on the action date in accordance with the debit instructions;
6.1.3 pay over to the Imagin8 User by Electronic Funds Transfer to the bank account nominated by the Imagin8 User in Schedule 1 within 10 working days of the strike Date the balance of funds collected by Imagin8 on behalf of Imagin8 User, net of rejected amounts and Imagin8’s service fees;
6.1.4 comply with the requirements of clause 8 hereunder regarding rejections and/or unpaid transactions;
6.1.5 comply with the requirements of clause 10 hereunder in regard to the payment of funds;
6.1.6 not be held responsible for any misallocation or errors in any remittance advice or errors in any payments made pursuant to payment advices in consequence of incorrect information and/or details having been furnished to Imagin8 by the Imagin8 User.
7. ACCEPTANCE TEST AND Imagin8 SERVICE IMPLEMENTATION

7.1 This agreement is conditional to the successful completion of acceptance tests being conducted by Imagin8 with the required data so as to ensure that such data is compatible with and can be processed by the Imagin8 system;
7.2 The Imagin8 User acknowledges that Imagin8 requires a period of two to three weeks from date of furnishing of the required data to complete all acceptance tests and other formalities which, if successfully completed, will then enable Imagin8 to provide and implement the Imagin8 service subject to timeous receipt of debit and payment instructions by the Imagin8 User;
7.3 In the event that the Imagin8 User changes all or any parts of its information systems which are used to store details of its client base, then the Imagin8 User shall advise Imagin8 accordingly and, if required by Imagin8, furnish revised data files for acceptance testing.
8. REJECTION ADVICES

8.1 Any debit order transactions forming the subject matter of the Imagin8 service which have been rejected or unpaid for whatever reason shall be incorporated by Imagin8 in a rejection advice to be submitted by Imagin8 to the Imagin8 User within a reasonable period;
8.2 Rejected or unpaid debit order transactions shall be subject to the charges and conditions specified in Schedule 1;
8.3 The Imagin8 User shall be entitled to request Imagin8 to re-submit any rejected or unpaid transactions for re-debiting, in accordance with clause 5.2;
8.4 Imagin8 shall not be obliged to pay creditors in accordance with the payment instructions where the corresponding debit order transaction against the client’s account has not been cleared or remains unpaid;
8.5 Where Imagin8 has already paid the Imagin8 User in accordance with clause 6.1.3 and the corresponding debit transaction is later unpaid, then in such event and subject to any applicable retention amounts as may be provided for herein, the amount of the unpaid debit transaction shall be deducted from funds due to the Imagin8 User or shall otherwise be recoverable from the Imagin8 User.
9. THE RETAINER

9.1 Imagin8 shall, at its election, be entitled as against late rejected and/or unpaid transactions, to retain a retention amount on a monthly basis to be calculated as a percentage of the total funds collected or a fixed amount, as determined by Imagin8 and specified in Schedule 1, after deduction of all late rejected and/or unpaid transactions for each collection period.
9.2 Any such retention amount will be brought into account and repaid to the Imagin8 User in the following collection period.
9.3 Imagin8 undertakes to provide 30 (thirty) days notice to the Imagin8 User of its intention to alter or amend the retention calculation.
10. REMITTANCE ADVICES AND PAYMENT ADVICES

10.1 At the end of each collection period, Imagin8 shall submit a remittance advice to the Imagin8 User, by email.
10.2 Imagin8 shall pay funds according to the payment description and date specified in Schedule 1 and in accordance with Imagin8’s obligations in terms of clause 6.1.3
11. Imagin8’s CHARGES

11.1 Imagin8 shall be entitled to charge the Imagin8 User, during each collection period, those charges specified in Schedule 1.

11.2 Imagin8 shall also be entitled to charge the Imagin8 User, during each collection period, a minimum amount as specified in Schedule 1, provided that a minimum of 1 (one) transaction is processed during the collection period in question.

11.3 All charges shall be subject to amendment by Imagin8 from time to time taking into account prevailing market circumstances and subject to Imagin8 giving to the Imagin8 User 30 (thirty) days written or electronic notice of such amendment.

11.4 All of Imagin8’s charges shall be provided for by Imagin8 in its remittance advice to be submitted to the Imagin8 User.

12. Imagin8 SYSTEM AVAILABILITY 

12.1 Imagin8 undertakes that the Imagin8 service shall be available to the Imagin8 User for the processing of debit order collections according to debit and payment instructions upon the action dates and payment dates.
12.2 No penalty shall be incurred for downtime as a result of:
12.2.1 failure of telecommunication systems, services or equipment provided and/or maintained by third parties or equipment or the suppliers or licensors of any software forming part of the Imagin8 service;
12.2.2 failures caused by the Imagin8 User;
12.2.3 force majeure including without limitation flood, storm, fire and any other circumstances beyond the reasonable control of Imagin8.
13. DATA PROTECTION / BACK-UP WARRANTY

13.1 Imagin8 warrants that it will maintain a back-up copy of all current transaction master files.
14. ACCURACY OF INFORMATION AND DATA

14.1 The Imagin8 User shall be responsible for examining and checking the accuracy and correctness of all information and data contained in remittance/payment/rejection advices and shall be obliged to report any errors and inaccuracies to Imagin8 within a period of 30 (thirty) days of receipt of such advices.
15. OWNERSHIP OF DATA AND PROGRAMMES

15.1 All transaction master file data shall belong to the Imagin8 User;
15.2 Ownership and copyright in all computer programmes, the Imagin8 system, the Imagin8 service and all related documentation shall vest in Imagin8 or the suppliers or licensors of any software forming part of the Imagin8 service.
16. CONFIDENTIALITY AND NON-DISCLOSURE

16.1 The parties shall keep in confidence and shall not directly or indirectly reveal or disclose any information of the other party which is designated confidential or which is by its nature confidential which may have come to its notice in connection with this agreement or the execution thereof.  This obligation does not apply to information which:
16.1.1 is in the public domain or comes into it other than by breach of this contract;

16.1.2 is rightfully obtained from other parties without restriction; or

16.1.3 can be shown to have been already known to one party or independently developed by it.

16.2 This obligation survives the expiry or termination of this contract for a period of ten (10) years.

17. LIMITATION OF LIABILITY

17.1 The Imagin8 User hereby indemnifies Imagin8 in respect of all and any claims or liability which may arise in consequence of the Imagin8 User not having procured proper written debit order authority from its clients in respect of debit instructions.
17.2 Imagin8 is not liable in contract, delict or otherwise (including liability for negligence) for loss, whether direct or indirect, of business, revenue or profits, anticipated savings or wasted expenditure, corruption or destruction of data or for any indirect or consequential loss whatsoever.
17.3 Imagin8 shall not under any circumstances be liable to the Imagin8 User or their clients for any consequential or indirect damages which may arise under this agreement and the Imagin8 User hereby indemnifies Imagin8 against any such claims, loss or damage which may arise from the Imagin8 User’s negligent or unlawful conduct.
17.4 Imagin8 shall not be liable to the Imagin8 User or the clients for any claims, loss or damages which arise due to the late or non-receipt by Imagin8 of debit instructions.
17.5 Imagin8 shall not be liable to the Imagin8 User or the clients for any claims, loss or damages which arise due to the non-compliance by the Imagin8 User of the provisions of clause 7.3.
17.6 Imagin8 shall have no liability for any loss or damage suffered by the Imagin8 User as a result of the non-availability or failure of any telecommunications line of Telkom or any duly authorised public telecommunications operator, except where such non-availability or failure is caused by an act or omission on the part of Imagin8
17.7 In any instance where Imagin8 has paid over to the Imagin8 User more money than collected for any reason whatsoever, including but not limited to late rejections or human error, then the Imagin8 User hereby gives consent to Imagin8 to effect any and all measures which Imagin8 in its sole discretion deems necessary to recover such outstanding balances from the Imagin8 User should the Imagin8 User fail to settle such negative balance within 3 working days of receiving notification thereof, and demand to settle such negative balance by email to the Imagin8 User’s nominated email address.  Such measures may include, but are not limited to, collection of the amounts owing to Imagin8 by the Imagin8 User by means of Debit Order collection, institution of immediate legal action to recover amounts owing to Imagin8 by the Imagin8 User. In any such event, The Imagin8 User shall be liable for the costs of recovery of such debt incurred by Imagin8.  Where the Imagin8 User is a Legal Entity and not a Natural Person, then the members (in the case of a Close Corporation) or shareholders (in the case of a Pty  Limited Company) or directors (in the case of a Close Corporation or a Pty Limited Company) of the legal entity will be jointly and severally liable for such debt to Imagin8.
17.8 Imagin8’s liability in contract, delict or otherwise (including liability for negligence) under or in connection with this agreement is limited to 10% of its charges for the collection period in question for any event or related series of events.
18. FORCE MAJEURE

18.1 Neither party is responsible for any failure to perform its obligations under this contract for reasons beyond its reasonable control.
18.2 Neither party shall be liable for failure to fulfil its obligations in terms of this agreement if such failure is occasioned by force majeure, being any unforeseeable course of events or situation beyond the control of a party which prevents that party from the fulfilment of its obligations under this agreement.
19. BREACH

19.1 If either party breaches this agreements and fails to remedy that breach within 14 (fourteen) days of written notice from the other party calling for the breach to be remedied, then that party shall be entitled, without prejudice to any other rights that it may have, whether under this agreement or in law, to cancel this agreement without notice or to claim immediate specific performance of all the defaulting party’s obligations, whether or not due for performance, in either event without prejudice to the aggrieved party’s right to claim damages.
20. NOTICES

20.1 The parties hereto choose their domicilium citandi et executandi for all purposes of and in connection with this agreement as specified in Schedule 1.
20.2 Any party hereto shall be entitled to change its domicilium from time to time, provided that any new domicilium selected by it shall be an address in the Republic of South Africa, and any such change shall only be effective upon receipt of notice in writing by the other party of such change.
20.3 Any party hereto shall be entitled to change its postal address from time to time, provided that any new postal address selected by it shall be an address in the Republic of South Africa, and any such change shall only be effective upon receipt of notice in writing by the other party of such change.
20.4 All notices, demands, communications or payments intended for either party shall be made or given at such party’s domicilium for the time being.
20.5 Any notice required or permitted to be given under this agreement shall be valid and effective only if in writing.
20.6 A notice sent by one party to another party shall be deemed to be received on the same day if delivered by hand or sent by telefax, and on the fifth day after posting, if sent by prepaid registered mail.
20.7 Notwithstanding anything to the contrary herein contained, a written notice or communication given or sent by one party to another in terms of this agreement and which is actually received by a party shall be an adequate written notice or communication to it notwithstanding that it was not sent to or delivered at such party’s chosen domicilium citandi et executandi.
21. CESSION OF RIGHTS

21.1 Imagin8 shall be entitled at its sole discretion to cede or assign to any other  cessionary or cessionaries and, whether jointly or severally with Imagin8 or any other person, all and any rights acquired by it against the Imagin8 User and/or Client and/or any other party in terms of  or pursuant to this agreement.

21.2 The Imagin8 User shall not be entitled to cede or assign any of its rights or obligations in terms hereof without the prior written consent of Imagin8 , which consent shall not be unreasonably withheld.

22. GENERAL

22.1 This agreement constitutes the sole record of the agreement between the parties with regard to the subject matter hereof.  No party shall be bound by any express or implied term, representation, warranty, promise or the like not recorded herein.
22.2 No addition to, variation of, or agreed cancellation of this agreement including the terms of this clause shall be of any force or effect unless in writing and signed by or on behalf of both of the parties.
22.3 No relaxation or indulgence which any party may afford or grant to any other shall constitute a waiver of the rights of that party and shall not preclude that party from strictly exercising any rights which may have arisen in the past or which might arise in the future.
22.4 Any provision of this agreement which contemplates performance or observance subsequent to any termination or expiration of this agreement shall survive any termination or expiration of this agreement and continue in full force and effect.
22.5 Unless expressly provided as being in the sole discretion of a party, where approval, acceptance, consent or similar action by a party is required under this agreement, such action shall not be unreasonably delayed or withheld.  An approval or consent given by a party under this agreement shall only be valid if in writing and shall not relieve the other party from responsibility of complying with the requirements of this agreement nor shall it be construed as a waiver of any rights under this agreement except as and to the extent otherwise expressly provided in such approval or consent, or elsewhere in this agreement.
TO BE COMPLETED BY THE Imagin8 USER

Thus done and signed at 








 on 

this the 


 day of 






 20 


AS WITNESS:







  




_____



WITNESS
SIGNATORY


NAME :


CAPACITY:

For and on behalf of: The Imagin8 User under the authority of a 

resolution of Directors/Members passed at                        ____ on                        

the         day of                         20        .     

TO BE COMPLETED BY Imagin8
Thus done and signed at 








 on 

this the 


 day of 






 20 


AS WITNESS:





__    
          




____________       

WITNESS



  SIGNATORY


NAME :                                       

CAPACITY:

For and on behalf of Imagin8 (who warrants that he is duly authorised hereto)
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